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AGENDA

• Governor Brown Executive shelter in place order

• Social Distancing Policies

• The Family First Coronavirus Recovery Act

• Expanded Paid Family medical Leave (and its interaction with FMLA)

• Paid Sick Leave (and its interaction with Expanded FMLA

• Tax Credits

• Furlough v. Layoff – Unemployment options

• Warn Act Notices

• Reduction in Force best practices



EXECUTIVE ORDER 20-12

• Declaring a state of emergency
• Shelter in place
• Restricted list of closures 
• Social Distancing
• Mandating that businesses that are able to telework
• Where telework is not possible (like in manufacturing 

establishments), businesses must designate a social distancing czar 
and develop social distancing policies

• Childcare establishments allowed to operate if they can have stable 
groups of 10 children with no interlopers.



SOCIAL DISTANCING POLICIES

• Avoid close contact –define social distancing – 6 feet for 10 min or 
more.

• Evaluate common spaces, e.g. locker rooms and time clocks.
• What to do about common tools?
• Shift change risks.
• Meals and snacks.
• Streamline monitoring activities.
• Office clerical work.
• Other considerations (sanitation and other topics)?



FAMILIES FIRST CORONAVIRUS 
ACT
• Expanded FMLA leave
• Paid sick leave
• Additional funding for Unemployment
• Tax Credits



FAMILIES FIRST CORONAVIRUS 
ACT
• FMLA and Sick Leave apply to the 

following:
• Employers with fewer than 500 

employees;
• Employees who have worked at least 30 

calendar days



EXPANDED FMLA LEAVE

• For the single purpose that an employee is unable to 

work due to a bona fide need for leave to care for a child 

whose school or child care provider is closed or 

unavailable for reasons related to COVID-19.

• Provides for 12 weeks of  FMLA leave.

• The first two weeks are unpaid, and the remaining 10 

weeks are paid at 2/3 of the employee’s salary.



EXPANDED FMLA INTERACTION WITH 
FMLA

• Regular FMLA leave still exists
• The total regular and expanded FMLA 

leave is only for 12 weeks.  If you have an 
employee who already used their 12 
weeks of FMLA leave, they do not get a 
new 12 weeks. 



EXPANDED FMLA INTERACTION 
WITH FMLA: EXAMPLE
• One of our employees already used six (6) weeks of job-protected leave 

under the FMLA due to a knee surgery in December (we calculate leave on a 
rolling calendar year basis). Is that employee entitled to 12-weeks of leave 
under the EFMLEA in addition to the six (6) weeks of FMLA leave already 
taken?

• A: No. The EFMLEA simply adds new eligibility criteria to the old law. 
Therefore, the EFMLEA leave benefit counts toward an employee's total of 
12-weeks of traditional FMLA leave. Thus, because the employee has 
already taken six (6) weeks of FMLA, the employee is only entitled to an 
additional six (6) weeks of total leave under either the EFMLEA or the FMLA. 
Likewise if the employee used the EFMLEA benefit for a COVID-19 reason 
the employee does not have access to additional leave for traditional FMLA 
reasons later on in the 12-month period.



PROVIDES FOR PAID SICK LEAVE
• If the employee is unable to work (or unable to telework) due to a need for leave 

because the employee:
• is subject to a Federal, State, or local quarantine or isolation order related to COVID-

19;
• has been advised by a health care provider to self-quarantine related to COVID-19;
• is experiencing COVID-19 symptoms and is seeking a medical diagnosis;
• is caring for an individual subject to an order described in (1) or self-quarantine as 

described in (2);
• is caring for a child whose school or place of care is closed (or child care provider is 

unavailable) for reasons related to COVID-19; or
• is experiencing any other substantially-similar condition specified by the Secretary of 

Health and Human Services, in consultation with the Secretaries of Labor and 
Treasury.



PAID SICK LEAVE
• Two weeks (up to 80 hours) of paid sick leave at the employee’s regular rate of 

pay where the employee is unable to work because the employee is quarantined 
(pursuant to Federal, State, or local government order or advice of a health care 
provider), and/or experiencing COVID-19 symptoms and seeking a medical diagnosis; 
or

• Two weeks (up to 80 hours) of paid sick leave at two-thirds the employee’s regular rate 
of pay because the employee is unable to work because of a bona fide need to care 
for an individual subject to quarantine (pursuant to Federal, State, or local government 
order or advice of a health care provider), or care for a child (under 18 years of age) 
whose school or child care provider is closed or unavailable for reasons related to 
COVID-19, and/or the employee is experiencing a substantially similar condition as 
specified by the Secretary of Health and Human Services, in consultation with the 
Secretaries of the Treasury and Labor.



EXPANDED FMLA INTERACTION 
WITH PAID SICK LEAVE
• The expanded FMLA leave is 10 days of unpaid leave, 

and 10 weeks of paid leave, but Congress drafted the 
sick leave and FMLA leave to work together to provide 
an employee with 12 weeks of paid leave:

• Two weeks of sick leave at 2/3 pay to stay home with 
children whose school is closed down, and

• 10 weeks of paid FMLA at 2/3 pay for the same reason.



CALCULATION OF PAY

• For leave reasons (1), (2), or (3): employees taking leave are entitled to 
pay at either their regular rate or the applicable minimum wage, 
whichever is higher, up to $511 per day and $5,110 in the aggregate 
(over a 2-week period).

• For leave reasons (4) or (6): employees taking leave are entitled to pay 
at 2/3 their regular rate or 2/3 the applicable minimum wage, 
whichever is higher, up to $200 per day and $2,000 in the aggregate 
(over a 2-week period).

• For leave reason (5): employees taking leave are entitled to pay at 2/3 
their regular rate or 2/3 the applicable minimum wage, whichever is 
higher, up to $200 per day and $12,000 in the aggregate (over a 12-
week period). 



NOTICE REQUIREMENTS

• Employee Notice - Where leave is foreseeable, an 
employee should provide notice of leave to the employer 
as is practicable. After the first workday of paid sick time, 
an employer may require employees to follow reasonable 
notice procedures in order to continue receiving paid sick 
time.

• Employer Notice --
ww.dol.gov/sites/dolgov/files/WHD/posters/



NOTICE REQUIREMENTS

• Posting Notice: Each covered employer must post a notice in a 
conspicuous place on its premises. An employer may satisfy this 
requirement by emailing or direct mailing this notice to employees, or 
posting this notice on an employee information internal or external 
website.

• You do not have to post in other languages
• Notices apply only to current employees, so if you have laid 

employees off prior to April 1, you do not have to provide them with 
notice

• You are not required to share notice with new job applicants



BOLI TEMPORARY RULE

• OARD Temporary Rule Filing - OAR 839-009-0230.

• The Oregon Family Leave Act (OFLA) provides for time 
off to care for a sick child for an illness, injury, or 
condition that is not serious, and as included explicitly in 
this temporary rule, for school closures by order of a 
public health official for a public emergency even if the 
individual child is not sick.

• This OFLA leave does not entitle eligible employees with 
additional leave beyond the 12 week FMLA leave.



TAX CREDITS

Covered employers qualify for dollar-for-dollar 
reimbursement through tax credits for all qualifying wages 
paid under the FFCRA. Qualifying wages are those paid to 
an employee who takes leave under the Act for a qualifying 
reason, up to the appropriate per diem and aggregate 
payment caps. Applicable tax credits also extend to 
amounts paid or incurred to maintain health insurance 
coverage. For more information, please see the Department 
of the Treasury’s website.



TAX CREDITS

• Complete Coverage
• Employers receive 100% reimbursement for paid leave 

pursuant to the Act.
– Health insurance costs are also included in the credit.
– Employers face no payroll tax liability.
– Self-employed individuals receive an equivalent credit.



TAX CREDITS
• When employers pay their employees, they are required to withhold from their 

employees' paychecks federal income taxes and the employees' share of Social 
Security and Medicare taxes. The employers then are required to deposit these 
federal taxes, along with their share of Social Security and Medicare taxes, with the 
IRS and file quarterly payroll tax returns (Form 941 series) with the IRS.

• Under guidance that will be released this week, eligible employers who pay qualifying 
sick or child care leave will be able to retain an amount of the payroll taxes equal to 
the amount of qualifying sick and child care leave that they paid, rather than deposit 
them with the IRS.

• The payroll taxes that are available for retention include withheld federal income 
taxes, the employee share of Social Security and Medicare taxes, and the employer 
share of Social Security and Medicare taxes with respect to all employees.

• If there are not sufficient payroll taxes to cover the cost of qualified sick and child 
care leave paid, employers will be able file a request for an accelerated payment from 
the IRS. The IRS expects to process these requests in two weeks or less. The details of 
this new, expedited procedure will be announced next week.



TAX CREDITS

Examples
• If an eligible employer paid $5,000 in sick leave and is otherwise required to 

deposit $8,000 in payroll taxes, including taxes withheld from all its 
employees, the employer could use up to $5,000 of the $8,000 of taxes it 
was going to deposit for making qualified leave payments. The employer 
would only be required under the law to deposit the remaining $3,000 on its 
next regular deposit date.

• If an eligible employer paid $10,000 in sick leave and was required to 
deposit $8,000 in taxes, the employer could use the entire $8,000 of taxes 
in order to make qualified leave payments and file a request for an 
accelerated credit for the remaining $2,000.

• Equivalent child care leave and sick leave credit amounts are available to 
self-employed individuals under similar circumstances. These credits will be 
claimed on their income tax return and will reduce estimated tax payments



PERMANENT & TEMPORARY 
LAYOFFS
Permanent Layoff 
• Pay final wages by the next business day
• Pay accrued but unused PTO, vacation and sick leave according to policy;
• Provide COBRA notice (Some insurers are granting a 90-day period of 

continuing coverage on the health plan before requiring COBRA 
continuation coverage )

Temporary Layoff (35 days or less)
• Safest to pay final wages the next bus day.
• Employees may use PTO during unemployment waiting period.
• Employees will retain insurance eligibility (probably – check your plan)



OREGON WORK SHARE

• Available for hourly employees
• Benefit estimator available on workshare web page
• Example of how it works:

– Jim’s reduce Jim’s hours by 20%, meaning Jim now works 4 days 
a week, and earns $400 in wages from his employer. He would 
also earn Work Share benefits of $55, 20% of the $275 weekly 
Unemployment Insurance benefit he would have been eligible for



LAYOFFS AND REDUCTIONS IN FORCE  
KEY COMPONENTS
1. Select affected employees
2. Avoid disparate impact
3. Consider whether WARN Act rules apply 
4. Review OWBPA regulations (for individuals 40 and 

over) if offering a severance package
5. Conduct layoff
6. Meet with remaining workforce



LAYOFF OR REDUCTION IN FORCE –
LAYING THE GROUND WORK
• Preparing for a layoff or reduction in force in advance is 

crucial.  You must take care to lay the groundwork and 
make sure that there is adequate documentation to 
support the decisions about which workers you are laying 
off.

• This is very complicated and you should involve an 
attorney or other HR advisor at the earliest possible 
indication that you will be conducting a reduction in 
force.



LAYOFF OR REDUCTION IN FORCE –
SELECTING EMPLOYEES FOR LAYOFF



LAYOFF OR REDUCTION IN FORCE –
DETERMINE DISPARATE IMPACT
• After you choose the employees who are subject to the layoff based 

on the objective selection criteria, you must review that list of 
employees to determine whether an adverse impact exists for any 
protected class.  (race, ethnicity, national origin, religion, gender, 
genetic information, age, sex, those with disabilities, or veteran 
status).

• If you have chosen employees because of performance issues, go 
through their personnel files to make sure that there are no adverse 
comments – for example: “This person is not useful because he is 
always injured” -- or, comments related to age, like needing "new 
blood, or "fresh blood.”



LAYOFF OR REDUCTION IN FORCE –
DETERMINE DISPARATE IMPACT
• After you have your list of selected employees, you must 

run a statistical analysis to determine whether any one 
protected class is adversely impacted, and create your 
spread sheets documenting that you reviewed this – they 
should be suitable for framing.

• You should run the numbers on your spread sheet to 
determine the impact for all protected classes., The 
number of people subject to the lay off should not be 
more than 2-3 standard deviations from the norm.



LAYOFF OR REDUCTION IN FORCE –
DETERMINE DISPARATE IMPACT

Laid Off
(1)

Retained
(2)

Total
(3) = (1)+(2) 

Rate
(4) =
(1)/(3)x100

Older 8 48 56 14.2%
Younger 2 35 37 5.4%

Total 10 83 93 10.70%

Example of Spread sheet for lay off of 10 employees from a work force of 93



LAYOFF OR REDUCTION IN FORCE –
CONSIDER WARN ACT APPLICATION
• The WARN Act applies to employers of 100 or more or more full-time workers 

(not counting workers who have less than six months on the job and workers 
who work fewer than 20 hours per week) or to  employers of 100 or more 
employees (including part-time workers) who in the aggregate work at least 
4,000 hours per week.

• A notice is required when there is
– a permanent or temporary shut down (6 months or more) of a single site or 

facility or operating unit where the shut down results in an employment loss 
of 50 or more full-time employees during any 30-day period.

– Mass layoffs -- either (1) a reduction in force of at least one-third of the full-
time employees, provided the number of full-time affected employees is at 
least 50, at a single facility during any 30-day period; or (2) employment loss 
of at least 500 full-time employees at a single facility during any 30-day 
period, regardless of the percentage affected.



LAYOFF OR REDUCTION IN FORCE –
OLDER WORKER BENEFIT 
PROTECTION ACT
• This is part of the ADEA, and requires that if you are laying off a group (2 or 

more employees), that you provide 45 days for the employees to consider 
the separation agreement, and

• An “Age Report, which is a mandatory report to all selected employees that 
identifies:
– The decisional unit
– Eligibility factors
– Job titles and ages of all individuals selected, and of all of those 

individuals not selected (within the decisional unit).
• Layoffs of only one person over 40 does not require the Age Report, and the 

time in which to consider the Agreement is only 21 days.



LAYOFF OR REDUCTION IN FORCE 
– CONDUCTING LAYOFF
• Similar to any termination
• Have everything ready, including final pay, 

Separation Agreement if you are offering 
one, information on COBRA, information 
on unemployment, or on any job 
placement services.



LAYOFF OR REDUCTION IN FORCE 
– INFORM WORKFORCE OF 
LAYOFF
• While the meetings are occurring with the selected 

employees, have a separate meeting with the rest of your 
workforce informing them of the layoff.  You may want 
to give information about the company’s financial 
position.

• Be prepared to be honest and to answer questions to 
keep morale and productivity high.



Jean Back
Of Counsel

503-796-2960 Direct

Jback@schwabe.com

“Not every engagement requires 

the same solution. Creativity, 

collaboration, resourcefulness, and 

excellent listening skills can often 

lead to unique and successful 

business solutions.”

Jean Back brings more than 25 years of experience in 

helping manufacturers and technology-focused 

employers solve problems to complicated employment 

scenarios. She has broad expertise in litigation, 

mediation and settlement of employment and business 

tort claims. She is fluent in all areas of state and 

federal employment, wage and hour, discrimination, 

and leave laws. She is skilled at training managers and 

employees in employment compliance.
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